Tribal Court History

Since time immemorial, Native American and Alaska Native tribes have been ]«:eping the peace and aclministcring
justice in their homelands through the use of their own ancient laws, traditions and customs. Historica”g, the Unitcd
States federal government has rccognizcc] the inherent sovereignty of |ndian nations to “make their own laws and to
be ruled bg them.” (Wi“iams v. | ee, 358 US 217, 195 8.) Trac]itiona”g, most tribes resolved disputcs and
addressed criminal activity bg consensus, not bg an adversarial system, as do Anglo-Amcricans‘ While each of the
more than 560 Fcc]cra”y rccognizcd tribes in the US possesses traditional methods of c]isputc resolution, formal

court institutions are a rc]ativclg recent clcvc]oPmcnt in |ndian Countrg,

The devclopmcnt of tribal courts as tl'xcg are now known can be traced to a case arising in the 1880’s on land that is
now the Rosebud Sioux reservation in 5outl1 Dakota, when a | akota tribal member, Crow Dog, killed a fellow
tribal member, Spottccl Tail. At the time, there was no formal court system utilized by the Lakota Pcoplc. Utilizing
traditional methods of c]isputc resolution, the tribe rcquirccl Crow Dog to Proviclc restitution to Spottccl T ails
Familg in the form oFgoocIs and Provisions. Although the victim’s Familg was satisfied with the resolution, in the eyes of
the federal government, the tribal aPProach did not inflict what it thought was aPProPriate Punisl'!mcnt. As a
consequence, the DcPar‘tmcnt of the |nterior, the federal agency rcsPonsiblc for clirccting Jndian affairs, set up
“«Court of |ndian Offenses” to handle less serious criminal offenses and to resolve disPutcs between tribal members

through the application of federal law and regulations—not tribal law or custom.

Jt was not until 1934, with the passage of the |ndian Kcorganization Act, that tribes were cncouragcc] by the federal
government to enact their own laws and to establish their ownjusticc systems. Mang tribes, however, did not acIoPt
their own codes at that time, but rather oPcratcd under Provisions of the Code of Federal chulations (CFR).Due
to lack of financial resources, many smaller tribes could not afford to operate their own tribal courts and retained the

CFR courts oPcratccl bg the Bureau of Jndian Affairs. T here are aPProximatclg 2% (CFR courts still in existence.

APProximatclg 275 |ndian nations and Alaska Native vi”ages have established formal tribal court systems. Thereis
widcspreac] variety in the types of forums and the law aPPlicd in each is c]istinctly uniquc to each tribe. Some tribal
courts resemble Wcstcm—stglcjuc]iciarics where written laws and rules of court Proccclurc are aPPliccj. An increasing
number of tribes are returning to their traditional means of rcsolving disputcs through the use of Pcacemaking, elders’

councils and sentencing circles.

[ ach tribe, in clcvc|oPing itsjusticc system, confronts three considerations: (1) |s ourjusticc system effective in
rcaching prompt, long—tcrm resolutions to clisPutes? (2) Does our system ensure the samcctg and well bcing of our
community bg Prcventing crime? (3) Does ourjusticc system insPirc confidence in its abilities to the tribal community
and the outside American society? |n an effort to address all of these goals, many tribes cstablisl-ling new tribal
courts, or cnl'iancing established ones, are dcvcloping hybricj or blended systems that will incorporatc traditional
dispute resolution elements that have proven effective within their culture and community while also insuring that due

process is Proviclccl.
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